
RESOLUTION NO. 2000-63

A RESOLUTION OF THE CITY COUNCIL OF THE
CITY OF ELK GROVE AUTHORIZING TIIE MAYOR TO EXECUTE A
SUBDIVISION AGREEMENTBETWEEN THE CITY OF ELK GROVE

AND
BOULDER GLEN INVESTORS, A CALIFORNlA GENERAL

PARTNERSHIP, FOR RACQUET CLUB ESTATES -12 LOTS

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF E~K

GROVE HEREBY RESOLYES AND ORDERS that the Mayor be and is

hereby authorized and directed to execute an agreement on behalf of the City

of Elk Grove in connection with Boulder Glen Investors, A California

General Partnership and the subdivision designated as Racquet Club

Estates in the form hereto attached, and for all matters incidental thereto, and

to do and perform everything necessary to carry out the purpose of this

resolution.

PASSED AND ADOPTED by the City Council of the City of Elk

Grove on this 6th dayofDecember 2000.

ATTEST:

0Utyv !CU. k1tWe /Lv'

. Sharyn D. Redwine, City Clerk of the
City ofElk Grove
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STATEOFCALIFORNIA )

COUNTY OF SACRAMENTO )

CITY OF ELK GROVE )

I, SHARYN REDWINE, City Clerk of the City of Elk Grove and Clerk of the

Council of said city, do hereby certify that the foregoing Resolution No. 2000-63 was

duly adopted by the City Council of said city and was signed by the President of said

council, at a regular meeting of said City Council held on the 6th day of December 2000

and was approved by the following vote:

AYES: COUNCIL MEMBERS: Michael Leary
Sophia Scherman
Dan Briggs
Rick Soares
James Cooper

NOES: COUNCIL MEMBERS: NONE

ABSTAIN: COUNCIL MEMBERS: NONE

ABSENT: COUNCIL MEMBERS: NONE

SHARYN D. REDWINE, CITY CLERK

~ Ju tCf). dJdWeK.< ;
't;TClel'k8J1Clerk of the Council

of the City ofElk Grove



NO FEE DOCUMENT perGovernment Code § 6103
RECORDING REQUESTED BY AND
WHEN RECORDED MAIL TO:

CITYOF ELK GROVE
OFFICEOF THE CITYCLERK
8400 LAGUNA PALMS WY
ELK GROVE CA 95758

SUBDIVISION IMPROVEMENT AGREEMENT

This Agreement is made and enteredinto this 6th day of December ,
~ by and betweenthe City of Elk Grove,hereinafter referred to as "City," and BoulderGlen
Investors, A CaliforniaGeneral Partnership, hereinafter referred to as "Subdivider."

RECITALS

A. Subdivider has presented to the City a parcelmap or final mapofa proposed
subdivision of land locatedwithin the corporate limitsof the City that bas been prepared in
accordance with the Subdivision Map Act ofthe State of California, the subdivision ordinances
of the City, and the tentativemap of the subdivision previously approved by the City Council.

B. The proposed subdivision of land is commonly known and described as Racquet
Club Estates,and is hereinafter referred to as ''the Subdivision."

C. Subdivider has requested approval ofthe parcelmap or finalmap prior to the
construction and completion of the public improvements, including, but not limited to streets,
highways, public ways, sidewalks, curbs, gutters,stormdrainage facilities, public utility
facilities, design standardswhichare part ofthe provisions for lot gradingand drainage in or
appurtenant to the Subdivision, and other public improvements that are required by the
Subdivision Map Act, the subdivision ordinances of the City, the tentative map (and approvals
given in eonnectiontherewith), and final gradingplan, if any, approved by the City. The
foregoing improvements are hereinafter referred to as ''the Required Improvements."

NOW, THEREFORE, the partiesagree as follows:

1. Perfonnanceof Work. Subdivideragreesto furnish, constructand installat
Subdivider's own expense the Required Improvements as shownon the plansand specifications
of the Subdivision, a copy ofwhich is on file in the officeofthe City Manager, and is
incorporated herein by reference, along with any changesor modifications as maybe required by
the City Manageror the City Manager's designee (hereinafter "City Manager") due to errors,
omissions, or changes in conditions. The plans and specifications of the Required Improvements
may be modifiedby the Subdivideras the development progresses, subjectto the priorwritten
approval of the City Manager. The total estimatedcost of the Required Improvements, as
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determined bythe City Manager, is ONEHUNDRED EIGHTEEN THOUSAND TWO
lWNDRED & NO/lOO Dollars ($118,200.00).

2. Work: Satisfaction of City Manager. All of the work on the Required
Improvements is to be done at the places, ofthe materials, and in the manner and at the grades,
all as shown upon the approved plans andspecifications and the City's Improvement Standards
and Specifications, to the satisfaction of the CityManager.

3. Injury to Public Improvements. Public Property or Public Utilities Facilities.
Subdivider shall replace or repair, or have replaced or repaired, all public improvements, public
utility facilities, and surveying or subdivision monuments which are destroyed or damaged in the
performance ofanywork underthisAgreement. Subdivider shall bear the entirecost of
replacement or repairs ofanyand all public or private utility property damaged or destroyed in
the performance ofany work doneunderthisAgreement, whether suchproperty isowned by the
United Statesor any agency thereof, or the State of California, or anyagency or political
subdivision thereof, or by the Cityor any public or private utility corporation or by any
combination ofsuch owners. Any repair or replacement shall be to the satisfaction ofthe City
Manager.

4. Inspection byCity. Subdivider shall at all times provide safeaccess for
inspection by the Cityto all partsof the Required Improvements and to allplaces wherethe
Required Improvements are in preparation.

S. Subdivider's Obligation to Warn Public During Construction. Until final
acceptance ofthe Required Improvements, Subdivider shall givegood and adequate warning to
the public ofeachand everydangerous condition existing in said improvements, and will take
reasonable actions to protect the public from suchdangerous condition.

6. Superintendence by Subdivider. Subdivider shall require eachcontractorand
subcontractor to have a competent foreman on thejob at all times when that contractoror
subcontractor, or any employee or agent thereof, is performing work on the Required
Improvements. In addition, Subdivider shall maintain an office witha telephone and Subdivider
or a personauthorized to make decisions and to act for Subdivider in Subdivider's absence shall
be avail8ble on thejob site within three (3) hoursof being called at suchoffice by the City
during the hoursof9:oo A.M. through 5:00 P.M.,Monday through Friday, or anyother dayor
timewhenwork is being performed on the Required Improvements.

7. Work: Timefor Commencement andPerformance. Workon the Required
Improvements [hasbeen commenced bythe Subdivider/shall commence on or before the lit da,y
of NOVEMBER. 2000,] and shall be completed on or before the lit dayof NOVEMBER. 2002:
provided, however, that the Required Improvements shall not be deemed to be completed until
accepted inwriting bythe City.

8. Time of ESsence: Extension.

a. Time is of the essence ofthisAgreement. Thedatesfor commencement
and completion ofthe Required Improvements may notbe extended, except as provided in this
paragraph. The CityManager may extend the datesfor a maximum of one hundred and eighty
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(180) daysdue to delays in the work actually caused byinclement weather, riots, strikes.
lockouts. fires. earthquakes, floods and conditions resulting therefrom, or for other reason
beyond the control of the Subdivider. Extension of the datesfor anyother causeor beyond one
hundred and eighty (180) days shall be made only bythe CityCouncil. Extensions shall be
grantedonly upona showing ofgood causebythe Subdivider. The CityCouncilor City
Manager, as appropriate, shall be the soleand final judge as to whether good causehas been
shown to entitle the Subdivider to an extension.

b. Requests for extension of the commencement andlorcompletion date shall
be in writing and delivered to the City in the manner hereinafter specified for service ofnotices.
An extension oftime, ifany, shall be granted only in writing, and an oral extension shall not be
valid or binding on the City.

c. In the event the Cityextends the time of commencement andlor
completion ofthe Required Improvements, such extension may be granted without noticeby the
Cityto the Subdivider's suretyand shall in no wayrelease anyguarantee or security given by the
Subdivider pursuant to this Agreement, or relieve or release those providing an improvement
security pursuant to this Agreement. The surety or sureties, if any, in executing the securities
shall be deemed to have expressly agreed to any suchextension oftime.

d. In granting anyextension oftime, the City may require newor amended
improvement security in amounts increased to reflect increases in the costs ofconstructing the
Required Improvements or impose other conditions to protect its interests and ensurethe timely
completion ofthe Required Improvements.

9. Utility Undergrounding andRelocation Costs. Subdivider shall assume all costs
for utility and cable television undergrounding andlorrelocation which is not the responsibility
ofthe cable television, gas. electric, telephone, or other utility company underthe termsofthe
franchises withthe City or otherwise imposed uponthe utility companies by law.

10. Improvement Security. Concurrently withthe execution of this Agreement, the
Subdivider shall furnish the Citywith:

a. Faithful Performance Security. Subdivider shall provide faithful
performance security as set forth in the Elk Grove Municipal Code section 22.80.050 to secure
faithful performance of thisAgreement (the"faithful performance" security). Thissecurity shall
be in the amount ofone hundred percent (100010) of the total estimated cost of the Required
Improvements, as determined by the CityManager.

b. Payment Security. Subdivider shall also provide payment security as set
forth in the Elk Grove Municipal Code section 22.80.050 to securepayment to the contractor.
subcontractors and to persons renting equipment or furnishing laboror materials to themfor the
work (the "payment security"). Thissecurity shall be in the amount of fifty percent (50'10) ofthe
total estimated cost of the Required Improvements, as determined by the CityManager and shall
secure the obligations set forth inTitle 15 (commencing with Section 3082)ofPart 4 ofDivision
3 of the Civil Code of the State of California.
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c. Guarantee and Warranty Security. Subdivider shall also file with this
Agreement a "guarantee and warranty security" in the amount of ten percent <1001'0) ofthe total
estimated cost of the Required Improvements. as determined bythe CityManager, to guarantee
andwarrant the Required Improvements for a period of one yearfollowing theircompletion and
acceptance against anydefective work or labordone, or defective materials furnished.

d. Monument Security. Subdivider shall also file withthis Agreement a
"monument security" in the amount ofone hundred percent <100%) of the total estimated cost of
the installation ofsurvey monuments inthe Subdivision, as determined by the CityManager,
which total cost is inthe amount ofTwelve Hundred Dollars ($1200.00). to guarantee and
securethe placement of suchmonuments.

e. All required securities shall be ina fonn approved bythe CityAttorney.

f. Any bonds submitted as security pursuant to thissection shall beexecuted
by a suretycompany authorized to transact a surety business in the State of California. These
bondsshall be furnished on the forms enclosed following this Agreement and shall be
satisfactory to the City. Thebonds shall be obtained from a responsible corporatesurety(or
sureties) acceptable to the City, which is licensed bythe Stateof California to act as suretyupon
bonds and undertakings and which maintains in this State at least one office for the conductofits
business. The surety (or sureties) shall furnish reports as to its financial condition fromtimeto
time as requested bythe City. The premiums for saidbonds shall be paid by Subdivider.

g. (1) Any bonds submitted as security pursuant to this section shall be
furnished bycompanies who are authorized and licensed bythe Insurance Commissioner as
"admitted suretyinsurers." The surety shall provide the Citywiththe documentation required by
Section 995.660 of the California CodeofCivil Procedure. Bondsmust be approved by City.
Beforeapproving the proposed suretyandinorder to assess the sufficiency of the Surety, the
Suretyshall provide the Citywiththe documentation set forth in Section 995.660 ofthe
California Code ofCivil Procedure.

(2) Execution ofthisdocument shaJl constitute the City' formal
reqaestjo the insurer to provide the City withthe documentation set forth in Section 995.660of
the California Codeof Civil Procedure. inc1uding but not limited to:

<a> The original, or a certified copy, ofthe unrevoked appointment,
power of attorney, bylaws. or other instrument entitling or authorizing the personwho executed
the bondto do so;

(b) A certified copyofthe certificate of authority of the insurer
issued bythe Insurance Commissioner;

(c) A certificate from the clerkofSacramento Countythat the
certificate ofauthority ofthe insurer hasnot beensurrendered, revoked, canceled, annulled, or
suspended or, in the event that ithas. that renewed authority has been granted; and
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(d) Copiesof the insurer's most recent annual statementand
quarterly statement filed with the Department ofInsurance pursuantto Article 10 (commencing
with Section900) ofChapter I ofPart 2 ofDivision I ofthe Insurance Code.

h. No change, alteration, or addition to the terms ofthis Agreement or the
plans and specifications incorporated herein shall in any manner affect the obligation ofthe
sureties, exceptas otherwise provided by the Subdivision Map Act.

i. The securities shall be irrevocable, shall not be limited as to time(except
as to the one-yearguaranteeand warrantyperiod)and shall provide that they maybereleased, in
wholeor part, onlyupon the written approval of the CityManagerand as provided in paragraph
II. All securities provided pursuant to this Agreement shall expressly obligate the suretyfor any
extension oftimeauthorized by the Cityfor Subdivider's completion ofthe Required
Improvements, whetheror not the surety is givennoticeofsuchan extension by the City.

11. Release ofSecurity.

a. Guarantee and Warranty Security. Anyunused portionofthe guarantee
and warrantysecurity may be released one year after acceptance ofthe Required Improvements
by the CityCouncil. The amount to be released shall first be reduced by the amount deemed
necessary by the Cityto correct anydefects in the Required Improvements that are known or
believed by the City to exist at the end ofthe guaranteeand warranty period.

b. Payment Security. The payment security maybe released thirty-five (35)
daysafter passageofthe time within whichclaims oflien are required to be recorded pursuant to
Article 3 ofChapter2 ofTitle 15 ofPart 4 ofDivision 3 of the Civil Code (commencing with
Section3114)~ but in no event shall such security be released prior to one hundred and twenty
(120) days after acceptance ofthe Required Improvements by the CityCouncil. The amountto
be released shall first be reduced by the total ofall claims on which an action has beenfiled and
noticethereofgivenin writing to the City. Cityexpressly mayrequirethe surety not to release
the amountofsecurity deemed necessary by City to assurepayment of reasonable expenses and
fees, in~luding reasonable attorney's fees.

c. Faithful Performance Security. The faithful performance security maybe
released upon acceptance of the Required Improvements by the City Council.

d. Monument Security. The monument security may be released upon
acceptance ofthe required monument installation by the CityManager.

12. Inspection and Other Fees. The Subdivider shall payto the City all fees imposed
in connection with the construction and inspection of the Required Improvements. These fees
must be paid in full prior to the City's acceptance ofthe Required Improvements. The fees
referred to aboveare not necessarily the onlyCityfees, charges or other costs that havebeen, or
will be, imposed on the Subdivision and its development, and this Agreement shall in no way
exonerateor relieve the Subdivider from paying suchother applicable fees, charges, and/or costs.
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13. Defense Indemnification and HoldHannless. The Subdivider shall defend,
indemnify, and hold harmless the City, its officers, employees, agents, and elective and
appointive boards from anyand all claims, losses, damages, including propertydamage, personal
injury, including death, costs, including attorney fees, and liability ofany kind or naturedirectly
or indirectly arising out ofor in anywayconnected withperformance underthis Agreement
and/orthe construction ofthe Required Improvements bythe Subdivider, contractoror any
subcontractor, or ofanyperson directly or indirectly employed by, or acting as agentfor the
Subdivider, contractor or any subcontractor, saveandexceptthose matters arising fromthe sole,
active negligence ofthe City.

This defense, indemnification and hold harmless provision shall extend to claims,
losses, damage, injury, costs, including attorney fees, and liability for injuries occurring after
completion ofthe construction of the Required Improvements as well as during construction, and
shall apply regardless ofwhether or not the Cityhasprepared, supplied or approved the plans
and/or specifications for the Required Improvements or hasinspected or accepted the same.
Acceptance ofinsurance required underthisAgreement shall not relieve Subdivider from
liability underthisdefense, indemnification and hold harmless provision.

The parties intend that this provision shall be broadly construed to effectuate its
purpose.

14. Environmental Warranty.

a. Prior to the acceptance ofany dedications or improvements by City,
Subdivider shall certify and warrant that: neither the property to be dedicated nor Subdivider are
in violation ofanyenvironmental lawand neither the property to be dedicated nor the Subdivider
are subject to anyexisting, pending, or threatened investigation byanyfederal, state or local
governmental authority underor in connection with anyenvironmental law. NeitherSubdivider
nor anythird party will use, generate, manufacture, produce, or release, on, under, or about the
property to be dedicated, any hazardous substance, except in compliance withall applicable
environmental laws. Subdivider has not caused or permitted the release of, and has no
knowledge ofthe release or presence of, any hazardous substance on the property to be dedicated
or the migration ofany hazardous substance from or to anyother property adjacent to, or in the
vicinityof, the property to be dedicated. Subdivider's priorand present use ofthe property to be
dedicated has not resulted in the release ofany hazardous substance on the propertyto be
dedicated. Subdivider shall giveprompt writtennotice to Cityat the address set forth herein of:

(i) Any proceeding or investigation by any federal, state or local
governmental authority with respect to the presence of any hazardous substance on the property
to be dedicated or the migration thereoffrom or to any other property adjacent to, or in the
vicinity of, the property to be dedicated;

(ii) Any claims made OT threatened byanythird partyagainst Cityor
the property to be dedicated relating to anylossor injury resulting from anyhazardous
substance; and
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(iii) Subdivider's discovery ofanyoccurrence or condition on any
property adjoining or in the vicinity of the property to be dedicated that could causeth properly
to be dedicated or any part thereofto be subject to anyrestrictions on its ownership, occupancy,
use for the purpose forwhich it is intended, transferability, or suitunderanyenvironmental law.

b. As used in this Agreement, the term"hazardous substance" includes any
hazardous or toxicsubstance or material or waste, including but not limited to all typesof
gasoline, oil, andotherpetroleum hydrocarbons, asbestos, radon, polychlorinated biphenols
(PCBs), or anyotherchemical, material, controlled substance, object, condition, waste, living
organism or anycombination thereofwhich is or may be hazardous to human health or safety or
to the environment dueto its radioactivity, ignitability, corrosivity, reactivity, explosivity,
toxicity, carcinogenicity, mutagenicity, phytotoxicity, infectiousness or other harmful properties
of effects, which is now, or in the future becomes, listed, defined or regulated in anymanner by
any federal, state, or local Citybased directly or indirectly uponsuchproperties.

15. Subdivider's Insurance. Beforesigning thisAgreement, Subdivider shall have
obtained all insurance required underthisparagraph and such insurance shall havebeen
approved by the CityAttorney as to form and sufficiency. Subdivider shall not allow any
contractor or subcontractor to commence work until similar insurance first shall have beenso
obtained by such contractor or subcontractor andapproved by the CityAttorney. All
requirements herein provided shall appear eitherin the body of the insurance policies or as
endorsements and shall specifically bind the insurance carrier. Any deductibles or self-insured
retentions mustbe declared to and approved by the City. Upon request by the City, Subdivider
shall demonstrate financial capability for payment of suchdeductibles or self-insured retentions.

a. Worker's Compensation Insurance. Subdivider shall maintain, during the
termof thisAgreement, workers' compensation insurance for all of Subdivider's employees
employed at the siteof improvement, and in caseany work is sublet, Subdivider shall require any
contractor or subcontractor similarly to provide workers' compensation insurance for all
contractor'semployees or subcontractor's employees, unless such employees are covered bythe
protection afforded by Subdivider. Subdivider shall indemnify and hold harmless the Cityfor
any damage resulting to it, including attorney fees, from failure ofeither Subdivider or any
contractoror subcontractor to take out or maintain such insurance.

b. Commercial General Liability Insurance. Subdivider shall take out and
maintain during the termofthisAgreement such commercial general liability insurance as shall
insure the City, its elective and appointive boardsand commissions, officers, agentsand
employees, Subdivider and anycontractor or subcontractor performing work covered by this
Agreement against claims for damages for personal injury, including death, as well as against
claims for property or other damage which may arise from Subdivider's or anycontractor'sor
subcontractor's operations hereunder, whether suchoperations are by Subdivider or any
contractoror subcontractor or by anyone directly or indirectly employed by eitherSubdivider or
any contractor or subcontractor. The insurance shall be inan amount not less than one million
dollars ($1,000,000) per occurrence.

16. Endorsements. Promptly upon execution ofthis Agreement and priorto
commencement of any work, the Subdivider shall provide the Citywithcertificates of insurance
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andoriginal endorsements effecting coverage for all insurance policies required by this
Agreement. The endorsements and policies shall provide that thirty(30) days' written noticeof
anychange or cancellation ofthe insurance policies will be provided to the City. Such insurance
and endorsements shall name the City, its officers, employees, agents, boards, commissions, and
volunteers as additional insureds with respect to liability arising out ofthe performance ofany
work under this Agreement, and shall provide that suchinsurance is primary insurance with
respect to the interest of the City and that ofanyother insurance maintained by the City. The
endorsements and policies shall include a severability of interests (cross-liability) clause, and
shall providethat no failure by the Subdivider to comply withany reporting requirements in the
policy will injure the rightsofthe City. The endorsements shall be signed by a person authorized
by the insurerto bind coverage on its behalf, and shall be in a form approved by the City
Attorney. If requested by the City, Subdivider agreesto furnish one copyofeach required policy
or endorsement to the City, and additional copies as requested in writing, certified by an
authorized representative of the insurer. Approval of the insurance by the City shall not relieve
or decrease any liability ofSubdivider.

17. PrevailinlZ Wage. In the event it is determined that the Subdivider is required to
payprevailing wagesfor the work performed underthis Agreement, the Subdivider shall pay all
penalties and wagesas required by applicable law.

18. Titleto Required Improvements. TheCityshall not accept any real propertyto be
dedicated or the Required Improvements unless theyare constructed in conformity with the
approved plans and specifications, approved modifications, if any, the approved final or parcel
map, and CityImprovement Standards and Specifications, to the satisfaction ofthe City
Manager. Until suchtimeas the Required Improvements are accepted by the City, Subdivider
shall retaintitle and shall be responsible for, and bear the risk of loss to, any of the improvements
constructed or installed.

Titleto and ownership of any real property to be dedicated and the Required
Improvements constructed underthis Agreement by Subdivider shall vest absolutely in the City
upon completion and acceptance inwriting ofsuchRequired Improvements by City. The City
shall not accept the Required Improvements unless title to the Required Improvements is entirely
free fro91lien. Prior to acceptance, Subdivider shall supply the Citywithappropriate lien
releases, at no cost to and in a form acceptable to the City.

19. Repairor Reconstruction ofDefective Work. If, within a period ofone yearafter
final acceptance by the CityCouncil ofthe Required Improvements, any improvement or part of
anyimprovement furnished andlor installed or constructed, or causedto be installed or
constructed by Subdivider, or anyofthe work doneunder thisAgreement materially fails to
fulfill any ofthe requirements ofthis Agreement or the specifications referred to herein,
Subdivider shall withoutdelay and without anycost to City, repair, replace or reconstructany
defective or otherwise unsatisfactory part or parts of the improvements. If the Subdivider fails to
act promptly or in accordance withthis requirement, or if the exigencies ofthe situationrequire
repairs or replacements to be madebeforethe Subdivider can be notified, then the City may, at
its option, makethe necessary repairs or replacements or perform the necessary work, and
Subdivider shall payto Citythe actual cost ofsuch repairs plusfifteen percent (15%) within
thirty(30) daysofthe date of billing for such work by City.
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20. Subdivider Not Alent of City. Neither Subdivider nor anyofSubdivider's
agents, contractors, or subcontractors are or shall be considered to be agents ofthe City in
connection with the performance of Subdivider's obligations under this Agreement.

21. NoticeofBreach and Default. The following shall constitute a default under this
Agreement: IfSubdivider refuses or fails to prosecute the work on the Required Improvem nts,
or any part thereof, with such diligence as will ensure its completion within the timespecified, or
anyextension thereof, or fails to complete the Required Improvements within such time; if
Subdivider should be adjudged a bankrupt, or Subdivider should makea general assignment for
the benefit ofSubdivider's creditors, or if a receiver should be appointed in the eventof
Subdivider's insolvency; or if Subdivider or anyof Subdivider's contractors, subcontractors,
agentsor employees should violate anyofthe provisions ofthis Agreement. In the eventof
Subdivider's default, Subdivider shall be deemed to be in breach ofthis Agreement and the City
may servewrittennoticeupon Subdivider and Subdivider's surety, ifany, of the breachofthis
Agreement. Subdivider shall havefifteen (15) days from receipt ofwritten notice by Cityto cure
anydefault.

22. Breach ofAgreement: Performance By Suretyor City. In the event Subdivider is
in default under this Agreement, and the applicable cure period set forth in paragraph 21 has
expired without suchdefault having beencuredby Subdivider, the City may thereafterdeliver a
notice of breachto Subdivider's surety, ifany, and suchsurety shall havethe duty to take over
andcomplete the work on the Required Improvements; provided, however, that if the surety
within fifteen (15) days after the serving ofsuchnotice of breachupon it does not give the City
written notice ofthe surety's intent to take over the performance of the Agreement, or does not
commence performance thereofwithin fifteen (15) daysafter noticeto the City of suchelection,
then the Citymay take over the work and prosecute the same to completion by contract, or by
anyother method the Citymay deem advisable, for the account and at the expense ofthe
Subdivider, and the Subdivider's suretyshall be liable to the Cityfor anyexcesscost or damages
incurred by the City. In such event, the City, without liability for so doing, may take possession
of and utilize in completing the work suchmaterials, appliances, plants or other property
belonging to Subdivider as may be on the site ofthe work and necessary therefor. The remedy
provided by this paragraph is in addition to, and not in lieu of, other remedies available to the
City. Tpe City reserves to itselfall remedies available to it at lawor in equityfor a breachof
Subdivider's obligations underthis Agreement. In addition to anyother remedy the Citymay
have, a breach of thisAgreement by the Subdivider shall constitute consent to the filing by the
Cityofa noticeofviolation against all the lots in the Subdivision. Subdivider agrees that the
choice ofremedy or remedies for Subdivider's breach shall be in the discretion ofthe City.

If the form ofimprovement security isother thana bond, the City, after giving
notice of breachofthe Agreement, may proceed to collect against the improvement security in
the manner provided by lawand by the terms of the security instrument.

23. Building Permit Sign-Offor Issuance ofCertificate of Occupancy. The CitywiD
not final or signoff as complete any building permit or issue anycertificate ofoccupancy for any
building constructed within the Subdivision until andafter suchtimethe City acceptsthe
Required Improvements.
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P. o. Box 1776
Elk Grove, Ca 95759

24. Notices. All notices required underthis Agreement shall be in writing. and
delivered in person or sent by registered or certified mail, postage prepaid.

Notices required to be given to Cityshall be addressed as follows:

CityManager
CityofElkGrove
8949Elk GroveBlvd.
Elk Grove, CA 95624

Notices required to be given to Subdivider shall be addressed as follows:

Boulder Glen Investors
8447 Winterberry Drive
Elk Grove, CA 95624

Any partymay change suchaddress by notice inwriting to the other partyand
thereafter notices shall be addressed and transmitted to the newaddress.

25. Waiver. Thewaiver byeitherparty ofa breach by the other ofany provision of
thisAgreement shall not constitute a continuing waiver or a waiver of any subsequent breach of
eitherthe sameor a different provision ofthis Agreement.

26. Attorney Fees. In the event any legal action is brought to enforce or interpret this
Agreement, the prevailing party shall be entitled to an award of reasonable attorney fees, in
addition to any other reliefto which it may be entitled.

27. Personal NatureofSubdivider's Obligations!Assignment. All ofSubdivider's
obligations underthisAgreement are and shall remain the personal obligations ofSubdivider
notwithstanding a transfer ofallor any part of the property within the Subdivision subject to this
Agreement, and Subdivider shall not assign anyof its obligations underthis Agreement without
the priorwritten consent ofthe City.

28. Acguisition andDedication ofEasements or Rights-of-Way. Ifanyofthe
Required Improvements are to be constructed or installed on land not within the Subdivision or
an already existing public right-of-way, no construction or installation shall be commenced
before:

a. The irrevocable offerof dedication or conveyance to Cityof appropriate
rights-of-way, easements or other interests in real property, andappropriate authorization from
the property ownerto allow construction or installation ofthe Required Improvements, or

b. The issuance of an order of possession by a court ofcompetent jurisdiction
pursuant to the StateEminent Domain Law. Subdivider shall comply in all respects with any
such order ofpossession.

Nothing in this paragraph shall be construed as authorizing or granting an
extension oftime to Subdivider for completion of the Required Improvements.
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29. Compliance with Laws. Subdivider, its agents, employees, contractors, and
subcontractors shall comply with all federal, stat and local laws in the performance ofthe work
required by this Agreement, including but not limited to obtaining all applicable permitsand
licenses.

30. No Vesting ofRights. Entering into this Agreement shall not be construed to vest
Subdivider'srightswith respect to any changein anyzoningor building law or ordinance.

31. Approvals by City. Anyapprovalor consent that is to be givenby the Cityunder
this Agreement shall be in writing, and any approval or consentthat is not in writing shall not be
binding on the City.

32. Construction and Intemretation. It is agreed and acknowledged by Subdivider
that the provisions ofthis Agreement havebeen arrived at through negotiation, and that
Subdivider has had a full and fairopportunityto revise the provisions ofthis Agreement and to
have such provisions reviewed by legal counsel. Therefore, the normal rule ofconstructionthat
any ambiguities are to be resolved against the drafting party shall not apply in construing or
interpreting this Agreement.

33. Successors and Assigns -- Covenant Running With the Land. This Agreement
shall inure to the benefit of, and be binding upon, the successors and assignsofthe respective
parties. A memorandum ofthis Agreement in the form attached hereto shall be recorded in the
Officeof the Recorder ofSacramento Countyconcurrently with the final map or parcel mapof
the Subdivision. ThisAgreement shall constitutea covenant running with the land and an
equitable servitudeupon the real property within the Subdivision.

34. Severabilitv. The provisions ofthis Agreement are severable. Ifany portion of
this Agreement is held invalid by a court ofcompetent jurisdiction, the remainder ofthe
Agreement shall remain in full force and effect unless amended or modified by mutualwritten
consent of the parties.

35. Actions. Any action byany partyto this Agreement, or any action concerning a
security furnished pursuantthereto, shall be brought in the appropriate court ofcompetent
jurisdiction within the County ofSacramento, State ofCalifornia, notwithstanding any other
provision of lawwhich mayprovide that such action maybe brought in some other location.
The law governing this Agreement is the law ofthe State ofCalifornia.

36. Integration. This Agreement is an integrated agreement. It supersedesall prior
negotiations, representations, or agreements, eitherwritten or oral.

37. Modification. ThisAgreement maybe amended onlyby a written instrument
signedby the parties. Subdivider shall bear all costs ofamendments to this Agreement that are
requestedby the Subdivider.
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IN WITNESS WHEREOF, the parties have executed this Agreement as follows:

CITY OF ELK GROVE

ArrEST:

OlVLL("'.J IJ!. (2Jw,~
~ityClerk
Sharyn D. Redwine

Anthony B. Manzanettttl'ty Attorney

SUBDIVIDER
Boulder Glen Investors, A California
General Partnership

12
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STATE OF California------------------
COUNTY OF _S_a_cf_a_m_e_n_t_o _

On November 2. 2000 , before me, Renee Bofman. Notary Public

PERSON ALL Y APPEARED Michael N Win
.;....;.:.;=.:....:...;..---.,;.~-------------------

personally known to me (01 piOvcd to PROS 8ft tbe basi.• f'~
.~fttt5faCiUl y C. iddRtl~) to be the personM whose namc(~

IS/aN subscribed to the within instrument and acknowl­
edged to me that he/shr'ek y executed the same in his/
huollhcii authorized capacityf res), and that by his/a-!
t~lgnaruretfPon the instrument the person0A. or the
entity upon behalf of which the pefSOn(~ acted, executed
the instrument.

WITNESS my hand and official seal.

/'r

OPTIONAL _

Though Ihe data below is not required by law, it may prove valuable 10 persons relying on the document and could prevent
fraudulent reattachment of this form.

o ATTORNEY-IN-FACT

LJ TRUSTEE(S)

U GUARDIAN/CONSERVATOR
~ OTHER: Managil!g General Partner

CAPACITY CLAIMED BY SIGNER

o INDIVIDUAL

C CORPORATE OFFICER

o PARTNER(S)

TITLE/51

o LIMITED

I~ GENERAL

DESCRIPTION OF ATTACHED DOCUMENT

Subdivision It?lprovement Agreel!1en~ _

TITLE OR TYPE OF DOCUMENT

-----------------
NUMBER OF PAGES

DATE OF DOCUMENT

SIGNER IS REPRESENTING:
NAME OFPER5ON/5) ORENTlTY(IESI

Boulder Glen Investors, a California

General Partnership
SIGNER(S) OTHER THAN NAMED ABOVE



Peggy Jackson
Name and T~le 01 orrocer (e 9 . -Jane Doe. Notary PUbllc-,Dale

On ----::-- ' before me, _-=-..=.J:l~"""'='=-=;~'::-=:=---,----.----:::--:-:-:----=-....,..,...,=--__

James Cooperpersonally appeared _---=-=::..:..-==.=~=---__......,..,___..,,...,......,_::__.....,....,----------

Description of Attached Document
Title or Type of Document: Subdivision Improvement Agreement (Racquet Club Estat

---------- OPTIONAL ----------
Though the mformatlon below is not required by law. It may prove valuable to persons relyrng on the document

and could prevent fraudulent removal and reattachment of thIs form to another document.

)

13Number of Pages: _---==- _

to be the person(1' whose name£S) islartt
subscribed to the within instrument and
acknowledged to me that he/shefthey executed
the same in his/herltheir authorized
capacitylies). and that by his/heU#MNr
signature(~) on the instrument the person~). or
the entity upon behalf of which the personts)
acted, executed the instrument.

a personally known to me
o proved to me on the basis of satisfactory
evidence

Place~1 AbOve

\\\\111111 / 1/
,\\ '\ Of ELK C~ //,.....' ~ o~_;,.

~~ .. , ... ~"
.... .:r.Op.po~"'l"-. ~- .~'" '~.-: {" 0\:_.. - ... -

- :. Julv 1.2000 : ::
-:::'.. : ....
~ ···.~,.ATE O~."" ~

"", C' "
",. "1l.IFOR~\'" "

III "111 /1 " \ \ \ \

Document Date: December 6. 2000

Michael N. WittSigrter(s) 01her Than Named Above: ~~~.:!:.....~---!!.~.:..- _

Capacity(ies) Claimed by Signer
Signer's Name: James Cooper
C Individual
o Corporate Officer - Title(s):
C Partner - [J limited 0 General
o Attorney in Fact
o Trustee
<:J Guardian or Conservator
at: Other: Elected Public Official
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